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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation and
Petition to Revoke Probation Against: Case No. D1-2002-132501
LOREN MORGAN, M.D., OAH No. 2011120883

Physician’s and Surgeon’s Certificate No. C23681

Respondent.

PROPOSED DECISION

Administrative Law Judge (ALJ) Marilyn A. Woollard, Office of Administrative
Hearings (OAH), State of California, heard this matter in Sacramento, California, on
October 28 through 31, 2013, and on November 1, 4 through 8 and 18, 2013.

Deputy Attorney General Jannsen Tan appeared on behalf of complainant Linda K.
Whitney, Executive Director of the Medical Board of California (Board).

Louis J. Anapolsky and Kurt Hendrickson, Attorneys at Law, represented respondent
Loren Morgan, M.D., who was present throughout the hearing.

Oral and documentary evidence was presented. After the conclusion of the
evidentiary hearing, the record remained open for written closing arguments. On January 17,
2014, OAH received closing briefs from complainant and respondent, which were marked
for identification only, respectively, as Exhibits 50 and MM. The record was then closed and
the matter was submitted for decision on January 17, 2014.

FACTUAL FINDINGS

1. Overview: Respondent is a 78-year-old physician who has practiced medicine
for over 50 years. He began his medical career in 1960 as a physician in the Army Medical
Corps, retired in 1974 as a colonel, and practiced as a reservist through 1996. Respondent is
certified with the American Board of Surgery and American Board of Plastic Surgery and is
a fellow of numerous surgical associations. He specializes in plastic and reconstructive
surgery, maxillofacial surgery, and hand surgery. Respondent has lived in Chico since 1975.
He has privileges at the Oroville Hospital and he independently maintains an active



surgical practice at his ambulatory care center in Chico. In 2008, respondent’s license was
disciplined by the Board. He was placed on probation for five years, subject to conditions
that included participation and successful completion of the Physician Assessment and
Clinical Education Program (PACE) offered at the University of California, San Diego
School of Medicine.

In September 2009, respondent successfully completed PACE, which recommended
that he undergo a complete neuropsychological evaluation to rule out any cognitive
impairment in light of his poor score on the Microcog Cognitive Screening Test. In May
2010, respondent was evaluated by John A. Shaffer, M.D., a neurologist and psychiatrist,
who found no clinically-significant cognitive impairment. The Board then realized that
PACE had recommended a neuropsychological evaluation, not a neurological evaluation. In
July 2010 and April 2011, respondent was evaluated by neuropsychologists, Karen Bronk
Froming, Ph.D., and Eugene P. Roeder, Ph.D., each of whom concluded respondent suffered
a cognitive impairment that affected his ability to safely practice medicine. Thereafter, the
Oroville Hospital investigated the Board’s concerns about respondent’s capacities and
ultimately determined he was safe to practice. In December 2010, respondent was elected
Chief of Surgery at Oroville Hospital, and he has now completed this one-year position.

In June 2011, complainant’s Petition for an Interim Suspension Order was denied.
Thereafter, on November 30, 2011 and December 28, 2012, respectively, complainant filed
an Accusation/First Amended Accusation and Petition to Revoke Probation. As amended,
complainant seeks to revoke respondent’s license based on allegations of gross negligence,
repeated negligent acts, failure to maintain adequate records, incompetence and mental or
physical illness affecting competence to safely practice.

2. Licensure: Respondent received his medical training in Colorado and became
licensed to practice medicine in Colorado on July 31, 1961 (License No. 13840). On
December 12, 1961, Board issued Physician’s and Surgeon’s Certificate Number C23681 to
respondent and this California license remains current.

3. Prior Discipline: On July 11,2002, complainant filed an Accusation against
respondent, which was amended on September 28, 2004, and July 13, 2005. (OAH Case No.
2008010402; Case No. 16 2002 132501.) In the 2005 Second Amended Accusation,
complainant alleged seven causes for discipline pursuant to various provisions of the
Business and Professions Code. These charges were based on respondent’s out-of-state
discipline by the Colorado Medical Board in 2002, based on conduct in 1989, and his
treatment of patients in 1998, 2000 and 2002.

Stipulated Settlement: In July 2008, respondent entered into a Stipulated Settlement
with the Board, pursuant to which he did “not contest that, at an administrative hearing,
Complainant could establish a prima facie case with respect to the charges and allegations of
unprofessional conduct presented in the First, Fourth, and Fifth Causes for Discipline and the
allegations of repeated negligence set out in the Sixth and Seventh Causes for Discipline
contained in the Second Amended Accusation, No. 16 2002 132501.” Respondent did not
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admit the truth of these allegations and did not agree that the Board could establish prima
facie evidence of the allegations involving sexual misconduct.

2008 Board Decision: On September 12, 2008, the Board adopted the Stipulated
Settlement as its Decision and Order, effective on October 14, 2008. Respondent’s license
was revoked and he was placed on five years of probation, conditioned on compliance with
standard and special probationary orders. Pursuant to this Decision, respondent’s probation
was scheduled to terminate on or about October 13, 2013.

4. ISO Petition: On May 10, 2011, following receipt of Dr. Roeder’s
neuropsychological evaluation, complainant petitioned for an ex parte interim suspension
order (ISO). Respondent was not present on May 10, 2011, but was represented by counsel.
The matter was continued and a noticed ISO was heard on May 25 and 26, 2011. In
opposition to the petition, respondent testified and submitted various documents, including
the May 25, 2011 Declaration of Glenn A. Hammel, Ph.D. who opined that respondent is
cognitively intact and does not have a diagnosable, disabling cognitive disorder. By order
dated June 9, 2011, complainant’s Petition was denied.

5. Accusation and Petition to Revoke Probation: On November 30, 2011,
complainant filed an Accusation and Petition to Revoke Probation against respondent.
Complainant alleged that respondent’s ability to practice medicine was impaired within the
meaning of Business and Professions Code section 822 (mental or physical illness affecting
competence to safely practice) and that his continued treatment of patients constituted
unprofessional conduct within the meaning of section 2234, subdivisions (a), (d), and/or (f). !
Complainant further alleged that respondent’s probation should be revoked based upon his
failure to pass the neuropsychological examination recommended by the PACE program.

6. Respondent timely filed a Notice of Defense and request for hearing. The
matter was set for an evidentiary hearing before an Administrative Law Judge of the Office
of Administrative Hearings, an independent adjudicative agency of the State of California,
pursuant to Government Code section 11500, et seq. The hearing was subsequently
continued at complainant’s request.

7. First Amended Accusation and Petition to Revoke Probation: On December
28, 2012, complainant filed a First Amended Accusation and Petition to Revoke Probation.
Complainant re-alleged the factual basis for discipline in the original Accusation as
violations of sections 822 and 2234, subdivision (d) (incompetence), and added three
additional grounds for discipline under section 2266 and 2234, subdivisions (b) (gross
negligence) and (c) (repeated negligent acts), as specifically described below.

! Unless otherwise indicated, all undesignated statutory references are to the Business
and Professions Code.



1. Respondent’s Alleged Repeated Negligent Acts at Ambulatory Surgical Center

8. Complainant alleged that respondent engaged in repeated negligent acts within
the meaning of section 2234, subdivision (c), because: (1) his ambulatory care surgical
center (facility) was not a sanitary environment for the provision of surgical services and the
facility’s anesthesia machine was not in good working order; (2) the facility’s registered
- nurse (RN) did not know how to use the anesthesia machine and was not a Certified
Registered Nurse Anesthetist (CRNA); and (3) respondent failed to ensure that medications
were provided to patients in a safe manner and failed to properly monitor patients under
anesthesia.

Issues Related to Conditions at Respondent’s Facility

9. Respondent’s facility is accredited by the Joint Commission on Accreditation
of Healthcare Organizations (JCAHO), a non-profit national accrediting organization for
hospitals and ambulatory care centers, through approximately January 2015. JCAHO is one
of the accrediting agencies approved by the Board to accredit outpatient surgery centers in
California. Respondent’s facility was initially accredited by JCAHO in 2005. The facility
employs one RN, respondent’s wife, Marilyn Morgan.

10. On July 27, 2007, the Department of Health and Human Service (DHHS),
Centers for Medicare and Medicaid Services (CMS), notified respondent that it had accepted
his agreement to participate as an ambulatory surgery center in the Medicare program. He
was advised that his continued participation depended on his ability to maintain compliance
with the federal regulations in 42 C.F.R. Part 416. Respondent maintained this agreement
through late 2011.

11.  On October 6 and 7, 2011, JCAHO conducted “an unannounced full resurvey”
of the facility “for the purposes of assessing compliance with the Medicare conditions for
ambulatory surgical centers.” The facility received “Requirements for Improvement,”
indicating a need for corrective action in certain areas, which respondent cleared in January
2012.

12.  Following this resurvey, the California Department of Public Health (CDPH)
conducted a validation survey (survey) of the facility. This survey was conducted as one of
the random surveys required by CMS, within 60 days of JCAHO certification. The survey at
respondent’s facility occurred on November 14, 15, 16 and 22, 2011, by CDPH health
facility evaluator nurse Paula Pezzotti Evans and medical consultant Charles Arthur Derby,
M.D. (the inspectors). The role of the inspectors was to determine respondent’s compliance
with all federal regulations for an ambulatory surgery center. The inspectors were not aware
of JCAHO’s recent findings.”

2 For example, the inspectors did not know that the JCAHO inspection found areas of
non-compliance by the facility’s practice of storing some items under the operating room’s
open sink; or that JCAHO did not find non-compliance by the presence of that open sink.
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13.  During the survey, the inspectors reviewed patient files, spoke to patients,
observed surgeries and interviewed staff. Concerns were noted regarding documentation and
use of Monitored Care Anesthesia (MAC), specifically Diprivan/Propofol (hereafter,
Propofol). The inspectors noted that the facility’s only nurse is RN Morgan, who had
Advanced Cardiovascular Life Support certification but was not a CRNA. On November 14,
2011, the inspectors declared an “immediate jeopardy” based on the facility’s use of

Propofol; other immediate jeopardies were issued the following day based on environmental
" conditions that could endanger patient safety. Based on this declaration, all covered
surgeries had to stop until an acceptable plan of correction was received. Ms. Evans testified
that, by the third day of the survey, November 16, 2011, respondent became “rather
belligerent almost in trying to explain that what we were asking for didn’t make sense.” In
his testimony, Dr. Derby acknowledged that it was normal for a physician and his staff to
feel stressed on the third day of an unscheduled survey conducted during business hours.

14.  Asreflected in the testimony of Dr. Derby and respondent, respondent agreed
to correct each of the environmental issues identified and he immediately agreed to stop
using Propofol. Respondent provided Dr. Derby with two written confirmations to this
effect. In the second writing, dated November 15, 2011, respondent acknowledged non-
compliant use of Propofol, stated that the facility had immediately stopped use of this drug,
would remove it from the facility, and represented that an RN would be dedicated to
observing patients during surgical use of “local and blocks.” At some point, Dr. Derby
informed respondent that his continued participation in the Medicare program was voluntary.
Because efforts to clear the immediate jeopardy were unsuccessful, on November 16, 2011,
respondent wrote to CMS, with his “request to be withdrawn from the Medicare Certification
Program,” as of that date.’

15.  Based on the inspectors’ findings set forth in their Statement of Deficiencies,
the First Amended Accusation alleged that respondent engaged in repeated negligent acts
regarding environmental issues that pose a risk of contamination to the operating room.
Specifically, (1) there was a carpeted common hallway used by patients and facility staff to
enter the operating room and patient exam rooms; (2) there was an open sink in the operating
room; (3) the operating room and other areas of the office lacked separate temperature and
humidity controls; and (4) there was a lack of systems to monitor temperature and humidity
in the operating room. (Par. 16)." In addition, the anesthesia machine in the operating room
was not operational and had not been serviced since October 2010, when it was noted to lack
a vacuum and to have expired oxygen in its tanks; and RN Morgan indicated she did not
know how to use the machine. (Par. 17). Respondent had no emergency transfer agreements
and no mechanism for credentialing professional staff or for peer review of care provided at
the facility. (Par. 18.)

*Dr. Derby testified that this letter was adequate to lift the immediate jeopardy.

4 All paragraph references are to the First Amended Accusation.
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16.  On November 21, 2011, respondent filed a “Response to Immediate Jeopardy”
with CDPH, setting forth corrective measures (i.e., he agreed to install monitoring devices on
the existing dedicated ventilation system in the operating room and to cover the open sink).
Respondent verified the presence of two mechanical ventilators; reiterated that the facility
had stopped use of Propofol; and advised that respondent had secured two credentialed
anesthesiologists and two CRNAs who were available to perform anesthesia in the facility on
contract as needed.

17. On November 22, 2011, Ms. Evans returned to the facility, but respondent was
not available due to previously-arranged international travel. The receptionist denied her
access to the facility, and said that there was construction work going on in the operating
room. Ms. Evans was not able to verify respondent’s corrections to the facility.

18.  On November 23, 2011, CMS notified respondent that his facility no longer
met requirements for participation as an ambulatory surgery center with the Medicare
program and that his Medicare agreement would be terminated effective December 8, 2011.
It summarized that the facility was found to be in violation of Conditions for Coverage, set
forth in federal regulations for Environment and Pharmaceutical Services (respectively, 42
C.F.R. §§ 416.44 and 416.48), and that these violations were determined to pose immediate
jeopardy to the health and safety of patients.

19.  OnJanuary 17, 2012, JCAHO advised respondent that his facility was fully
accredited, effective January 2, 2012, based on evidence he had submitted of standards
compliance in response to the October 2011 inspection. JCAHO informed respondent that it
did not recommend his facility for continued Medicare certification, based on his recent
termination from that program.

On January 17, 2012, CDPH sent a referral to the Board about respondent’s facility,
noting the CMS determination and indicating that these “violations involved the use of
Propofol in an unsafe and dangerous manner [which] led to CMS revoking his Certification
as a risk to the health and safety of patients.”

20.  Dr. Johnson’s Expert Report and Testimony: Debra Johnson, M.D., obtained
her medical degree from Stanford in 1981 and her California medical license in 1982. She
completed her residency at Stanford University Hospital in general and plastic surgery in
1989, and then completed fellowships in aesthetic surgery (Barcelona, Spain) and in hand
and microsurgery (Paris, France). Dr. Johnson has practiced as a general plastic surgeon at
the Plastic Surgery Center in Sacramento since 1989. In 1991, she became a Diplomate of
the American Board of Plastic Surgery and remains so currently. Among her other
professional activities, Dr. Johnson is the director of the Cleft Lip and Palate Program. Dr.
Johnson is a plastic surgery expert reviewer for Medical Boards of California and Alaska.

21.  Dr. Johnson reviewed documents pertaining to the validation survey and
respondent’s loss of Medicare certification. She did not provide expert testimony regarding
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the standard of care for each of the facility’s specific alleged environmental problems. In her
September 17, 2012 report, Dr. Johnson described the standard of practice as follows:

Medicare certification requires compliance with the rules and
regulations regarding ambulatory surgical facilities. These
regulations concern the physical layout of the facility, airflow
and humidity, pharmaceutical care and safety, and patient care
and safety. In this case, it appears that Dr. Morgan’s facility
should never have qualified for Medicare/MediCal certification
in the first place. His office did not meet the physical plant
requirements at a basic level.

Dr. Morgan’s office-based operatory had passed inspection by
JCAHO, and was reaccredited. The patient safety issues
identified by JCAHO at that inspection were corrected.

Dr. Morgan had been complying with the accrediting body.

There was no deviation from the standard of practice.

In her testimony, Dr. Johnson added that she believed respondent’s facility may have
been “grandfathered in” because it was likely built before the Medicare regulations came into
effect. She further testified that the inspectors’ temperature and humidity concerns were not
based on regulation, did not pose a grave danger to patient safety, and that respondent did not
deviate from the standard of practice. Dr. Johnson felt it was “unconscionable” for the
inspectors to demand entry to the facility on November 22, 2011, when the principal owner
was not present. She opined that the inspectors’ behavior during the survey “appears to have
been adversarial.” While respondent did have instances of simple departures from the
standard of care, she concluded that “nothing rose to the level of ‘grave threat to patient
safety.’”

22.  Regarding respondent’s alleged failure to have a transfer agreement to Enloe
Hospital, Dr. Johnson found no deviation from the standard of practice. She noted that
respondent had hospital privileges at Oroville Hospital. Because accreditation requires
active privileges at a hospital or a transfer agreement, respondent was not required to have a
transfer agreement.

23.  Respondent testified that these conditions had been brought into compliance.
For example, respondent corrected the absence of separate temperature and humidity
controls; installed a Magna helix to address humidity; and had closed the open sink. He
described the special cleaning process used for the hallway carpet prior to each surgery and
testified that the maintenance records for the anesthesia machine were now up to date. This
testimony was undisputed.

> This was consistent with RN Morgan’s testimony.
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24.  There was insufficient evidence to establish repeated negligent acts based on
the facts alleged in the First Amended Accusation at paragraphs 16, 17, and/or 18.

Issues Related to Respondent’s Use of Propofol at the Facility

25.  Dr. Johnson testified that Propofol is a drug that has been used for deep
sedation since the early 1990s. It places patients into a deeply sedated, dreamlike state so
they can tolerate intubation for general anesthesia and it is also used as a constant infusion to
keep patients deeply sedated during anesthesia. Because it induces deep sedation, Propofol
causes respiratory depression and patients can either slow or stop breathing.

For this reason, the FDA has issued a warning regarding the use of Propofol, which
has been placed on manufacturers’ labels. The warning provides:

Propofol should be administered only by persons trained

in the administration of general anesthesia and not involved
in the conduct of the surgical/diagnostic procedure. Patients
should be continuously monitored and facilities for
maintenance of a patent airway, artificial ventilation, and
oxygen enrichment and circulatory resuscitation must be
immediately available. (Bold in original.)

26.  Inher expert report, Dr. Johnson indicated that “the use of Propofol should be
limited to those with advanced airway management skills, and not also involved in the
surgical care of the patient.” Due to Propofol’s ability to cause respiratory arrest, advanced
airway management skills are needed to quickly control the patient’s ventilation, and all
available equipment must be ready to maintain the patient’s breathing until emergency
services can be obtained. Dr. Johnson testified that the standard of care includes following
FDA warnings.

27.  Based on her review of documents regarding respondent’s practice and
patients, Dr. Johnson determined that respondent used Propofol in a manner that was
inconsistent with this warning. Respondent used the drug at the same time that he performed
surgical procedures. RN Morgan was the person who administered Propofol to patients
under his direction; however, she is not a CRNA. Both respondent and RN Morgan have
Advanced Cardiac Life Support (ACLS) training and they believed this was sufficient.
Neither, to her knowledge, had advanced airway management skills. While ACLS training
includes airway management training, it is not “advanced” airway management training.
Even if respondent had appropriate training, he could not administer Propofol while he is the

surgeon.

~ From her review of patient records, Dr. Johnson noted that respondent has used
Propofol successfully since 1991. The warning label has only been in effect for the past five
to eight years. Consequently, because respondent was well-experienced in its use, withno
records that indicated negative patient reactions, Dr. Johnson considered this to be a simple
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departure from the standard of care.® However, from a medical-legal standpoint, she opined
that respondent’s practice was not defensible. As soon as respondent learned that ACLS
certification was not sufficient, he agreed to terminate his use of Propofol in his outpatient
facility.” Dr. Johnson concluded that respondent’s conduct was “a simple departure from the
standard of care that has been corrected.”

28. It was established that respondent and RN Morgan are ACLS Providers. Their
current ACLS certification is valid through May 31, 2015.

29.  Respondent testified about his training in and use of anesthesia, in his military
career which included experience as a trauma surgeon in Vietnam, and in his private practice.
In 2004 and 2005, respondent received training from Oroville’s Chief of Anesthesia
Services, Bruce Reiman, M.D.}?

There was no dispute that, prior to the validation survey, respondent used Propofol
while performing various surgeries with the assistance of RN Morgan. Respondent
described his standard procedure when he used Propofol at his facility. He began such
surgeries by personally administering Propofol via an automatic, regulated pain pump,
approved by the manufacturer, which kept the patient just below consciousness. The amount
used varied according to each patient’s specific condition. This continuous low flow was
augmented during the surgery by administering small bolus doses either personally or by
having RN Morgan do so at his direction. ‘

30.  Complainant specifically alleged that respondent used Propofol while
performing surgery and that he engaged in other repeated negligent acts during the
procedures described below.

® Dr. Johnson would consider this an extreme departure for a new plastic surgeon.

7 Respondent does not administer Propofol or any other anesthesia during surgery at
Oroville Hospital.

® In August 2003, after observing respondent’s surgeries over several months, Dr.
Reiman issued a letter “certifying” that respondent “is competent in the conduct of I.V.
Sedation and use of a [Laryngeo Mask Airway] L.M.A.” Dr. Reiman also observed RN
Morgan in the role of “Circulator and Airway Management Supervisor” and found her
competent in the administration of various 1.V. agents including Propofol, Ketalar, Versed
and Fetanyl. He opined that RN Morgan “is qualified to track patient ventilation and various .
patient-monitoring systems.”

Dr. Johnson described an LMA as a device used to control an airway which is placed
in the back of the throat. Its inflated diaphragm blocks the esophagus to insure that air goes
only into the lungs and not into the stomach.



31.  Patient W.S. (June 20, 2011 facelift): Complainant alleged that, during this
June 20, 2011 procedure on W.S., the patient’s history and physical condition was not re-
evaluated pre-operatively by respondent; and that MAC anesthesia clearance was performed
by RN Morgan, outside her scope of practice. (Par. 19.)

During this surgery, W.S. received medications, including Propofol, Fentanyl, and
Versed. These were administered by RN Morgan pursuant to respondent’s standard
procedure. Ms. Evans testified that, during the survey, RN Morgan confirmed that she
usually did the ASA classification evaluations, which is the pre-surgical anesthesia
evaluation indicating the patient’s anesthesia risk category (from 1 to a high of 4).

32.  Patient JF. (November 1, 2011 breast reconstruction surgery): Complainant
alleged that J.F. was administered Propofol by RN Morgan. (Par. 20.)

J.F. has been respondent’s patient since at least 1991. Respondent testified that he
administer Propofol to J.F. during her 1991 surgery for removal of breast implants. He
explained that the circular he reviewed for this surgery did not indicate that the surgeon
could not administer the medication.

Respondent testified that he also administered Propofol during J.F.’s January 31, 2011
surgery (release bilateral breast contraction and exchange) and her November 1, 2011
surgery (removal of breast implants, pain pump and biopsy), according to his standard
procedure (directly and via RN Morgan). Respondent noted that one month before this latter
surgery, a JCAHO anesthesiologist had observed respondent use Propofol during surgery,
but made no adverse comments about its use. '

33.  Patient E.B. (November 14, 2011 bilateral breast lifi and implant
replacement). Ms. Evans testified that during her observation of this surgery, she saw RN
Morgan pre-draw syringes of medications without a prior order from a physician. E.B.
received Propofol from a pump and RN Morgan also gave E.B. seven doses of Propofol by
bolus, on respondent’s verbal order. E.B. received a total of 2,740 mg of Propofol during
this four-hour procedure and “was at risk of overdose of anesthesia because both a pump and
injections were being used together” (Par. 22.) ° Ms. Evans agreed that she was not qualified
to determine if this was an excessive amount of Propofol.

Ms. Evans further testified that RN Morgan administered the Propofol, while also
performing other duties. Consequently, no one was solely responsible for monitoring E.B.’s .
airway breathing and circulation, placing her at risk of anesthesia complications. (Par. 23.)
Ms. Evans heard respondent give RN Morgan verbal orders to give some of the boluses;
however, there was no documentation of a verbal or written order.

® Ms. Evans testified that the Propofol packet insert also said that bolus doses should
not be administered. Dr. Johnson did not address this in either her report or testimony.
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Respondent testified that he performed various surgeries on E.B. in which he used
Propofol. During the November 2011 surgery, he did so according to his standard procedure.

34.  Patient V.F. (November 14, 2011 lip cyst removal): Ms. Evans testified that
she observed this surgery and saw respondent give V.F. local anesthesia, a combination of
Versed and Lidocain, by direct injection into the vein, with no Hep-Lock in place. This
posed a safety concern for quick response if the patient had an allergic reaction and required
quick administration of intravenous (IV) fluids or medications. (Par. 21.)

Dr. Johnson reported she could not judge the veracity of Ms. Evan’s claim and she
did not have access to this patient’s record. During her testimony, Dr. Johnson indicated that
it is a standard of care to “maintain access, intravenous access,” when giving any intravenous
medications. If respondent had done so, it would be a simple departure from the standard of
care. She noted that, in his Board interview, respondent denied not using a Hep-Lock, which
is his standard practice when using intravenous medications. Before doing this, respondent
administered a local injection into the skin with a small gauge needle. Dr. Johnson
elaborated that, in light of respondent’s denial that he did this, she chose not to believe Nurse
Evans because she “felt that the CDPH evaluation was a little over the top.”

35.  Based on respondent’s admitted administration of Propofol to patients W.S.,
J.F. and E.B. in 2011 using his standard practice described in Factual Finding 29, respondent
engaged in repeated negligent acts as outlined in the First Amended Accusation at
Paragraphs 19, 20, 22 and 23.

I1. Respondent’s Alleged Failure to Maintain Adequate and Accurate Patient Records

36.  Complainant alleged that respondent engaged in unprofessional conduct within
the meaning of section 2266 in the following ways: (1) by listing inaccurate patient
discharge times; (2) by failing to note physician orders, medication administration times,
intra-operative vital signs, pain assessments, discharge score or criteria; and/or (3) by
discharging patients with a pain pump, but with no note of instructions. These allegations
pertained to the surgical records for W.S., J.F., and E.B.

37.  Patient W.S. (Par. 27): Complainant alleged that, during the June 20, 2011
procedure, there were no physician orders documenting I'V medications; the times
medications were administered was not documented; the discharge assessment was eight
minutes after (6:52 p.m.) patient was discharged (6:44 p.m.); and a patient discharge score
was not noted in the records.

38.  Patient JF. (Par. 28): Complainant alleged that, during the November 1,
2011 procedure, there were no physician orders noted in the chart; the times medications
were administered was not documented; intra-operative vital signs were not noted; there was
no pain assessment or discharge score or criteria noted; and there were no notes that
discharge instructions on use of a pain pump were given.
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39.  Patient E.B. (Par. 29): Complainant alleged that respondent failed to update
E.B.’s August 25, 2011 history and physical prior to her November 14, 2011 surgery; that
she was discharged with a pain pump for her left breast with no record that instructions on
use of the pump were given; and that there was no record of discharge criteria before release.

Dr. Derby criticized the adequacy of respondent’s August 25, 2011 patient history and
physical examination for E.B. He testified that respondent’s patient examination was
incomplete and that his SOAP notes failed to document a full examination or vital signs. In
his opinion, the November 14, 2011 Recovery Record was not specific enough and failed to
indicate how the patient was responding. The record, signed by RN Morgan, did not indicate
who administered the Propofol, Versed, Fentanyl and Ketalar.

40.  Dr. Johnson reviewed the CDPH inspectors’ concerns about “documentation
of patients meeting discharge criteria, and ... timing of medications delivered,” as well as the
patient records for W.S., I.F. and E.B. In her expert report, Dr. Johnson broadly addressed
these concerns and noted that respondent had updated the physical examination for E.B. in
his operative record.'® She concluded that “the other documentation errors are a simple
departure from the standard of practice.”

41.  Respondent described his standard practice for discharging surgical patients.
He personally walks each patient outside to their vehicle. Respondent believes that, if a
patient is unable to walk to his/her vehicle after surgery, they should not be discharged.

42.  Regarding documentation of discharge criteria, Dr. Johnson testified that there
were instances where patients met discharge criteria almost immediately in their recovery,
but were discharged half an hour to 45 minutes later. In her opinion, the CHPD inspectors’
criticism that respondent did not again document that patients met discharge criteria--
“despite having not received any further medication that would reduce their level of
consciousness”-- was “a little persnickety.”

43.  Dr. Johnson testified that the standard of care when drugs are administered is
that the time and date of administration should be documented. This is important for
continuity of care, it protects patients from potential overdose, and it helps to anticipate how
the patient will react. Dr. Johnson found several simple departures from this standard of care
in respondent’s patient records for these surgeries.

44,  Regarding discharge instructions for the pain pump, Dr. Johnson reported that
this pump is a passive system for providing low-dose local anesthesia to the surgical wound
over several days. “The system is self-contained and automatic. The patients were informed
of the pain pump preoperatively, as documented in the record. No instructions were
necessary at discharge. There was no violation of the standard of practice.”

10 Dr. Johnson did not identify the patient in her report, but in testimony addressed
this concern regarding E.B.
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45.  Respondent’s record-keeping style is terse, apparently based on the belief that
only he and RN Morgan are likely to rely on those records. His practice involves the use of
standing and verbal orders for medication administration that are not documented. Based on
Dr. Johnson’s expert review, it is concluded that respondent failed to maintain adequate and
accurate records for patients W.S. and J.F.

111. Respondent’s Alleged Gross Negligence: Interference with Emergency Personnel

46.  Complainant alleged respondent is subject to discipline for gross negligence
within the meaning of section 2234, subdivision (b), based on his conduct of interfering with
the activities of emergency personnel responding by ambulance to the home of his post-
surgical patient V.A. Respondent’s conduct was alleged to have “delayed their care and
treatment of an acutely ill patient” and caused “a significant transport delay to the
appropriate medical facility.”

47.  The events leading to these allegations occurred on January 11, 2012. Earlier
that afternoon at the facility, with the assistance of a CRNA, respondent performed
abdominoplasty surgery on patient V.A. and removed a 14 pound pannus. VA was then
placed into special compression garments to protect her incision. She was released to the
care of her husband B.A. with a wound vacuum (vac), designed to remove blood and serum,
and a pain pump with local anesthesia. From prior surgeries, V.A. and B.A. were familiar
with using the wound vac.

In the early evening, B.A. called respondent and told him V.A.’s wound vac was
malfunctioning. Respondent went to V.A.’s home and was met there by RN Morgan. After
seeing V.A. and trying to fix the wound vac, respondent asked B.A. to call 911.

48.  OnJanuary 11, 2012, at 7:36 p.m., two employees from First Responders
Emergency Medical Services (EMS) in Chico responded to the 911 call to V.A.’s home by
Code 2 (no lights, no sirens). Aaron Kleinschmidt was the licensed paramedic in charge who
primarily interacted with respondent. He was assisted by licensed Emergency Medical
Technician (EMT) Donovan Ruttan. They are collectively referred to as “the EMTs.”

49.  Timeline: The timeline of events was recorded in the Patient Care Report
prepared by the EMTs shortly after the incident.!' The EMTs first saw V.A. in her bedroom
at 7:38 p.m. and transported her by Code 3 ambulance to Enloe Medical Center (Enloe) at
8:03 p.m., 25 minutes after their arrival. The EMTS were not able to take V.A.’s vital signs
until 7:53 p.m., 15 minutes after first seeing her."?

"Based on these reports, complaints to the Board about respondent’s alleged
interference were filed by Enloe’s Vice President of Medical Affairs, Marcia Nelson, M.D.,
and by John Poland, Sierra-Sacramento Valley EMS agency.

“ The timeline in the Patient Care Report was amended by Mr. Kleinschmidt’s
testimony that the reported time for taking vitals signs (7:56 p.m.) was actually the time V.A.
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50.  The EMTs testified consistently about the events during that call.

Upon their arrival, respondent immediately identified himself as V.A.’s “personal
physician,” indicated that he had performed an abdominoplasty on her earlier that day and
that she was having bleeding due to a wound vac malfunction. B.A. was also present. In Mr.
Ruttan’s recollection, respondent did not appear to be stressed out or angry. Once in the
house, respondent was standing at V.A.’s bedroom door explaining her blood loss. The
EMTs did not know whether respondent had already assessed V.A.

Respondent told Mr. Kleinschmidt that 